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Internal Revenue Service Department of the Treasury
Washington, 3G 20224

Pergon to Contact;

Telephone Number:

' Rafer Reply to:
D0: Midstates (Dallas, TX) Date:
EIN: I " &PR 101996 -

Dear Applicant:

Thig is in regard to your applicaticn for recognition of
exempt ion under section 501(c) {9) of the Internal Revenue Code.

On NN v issued a proposed adverse
determination on your application for recognition of exemption as
an organization described in section 501lic) (8) of the Code. In
your letter of NG, you protested our
determination. We have attempted to set a date for a conference
with you and your legal representative since .

In your most recent letter of —-, you indicated
that you were terminating as part of a settlement of litigation
to which you are a party with the [N . You
requested that we delay any further acticn until you complete
this process and then you will waive any further action in the
mattexr. In accordance with your request we have delayed our
processing this matter for approximately 3 weeks.

It is our understanding that the termination process should
be completed by now and that issuing a final adverse
detexrmination regarding your status as an organization described
in section 501{c) (9) of the Code should have no impact on this
matter,

Therefore, we have reviewed all the materials you have
submitted and have concluded that our proposed adverse
detexrmination of August 22, 1395, is correct.

L 4

Accordingly, we have concluded that you are not exempt from
federal income tax under section 501 (c) (6) of the Code and you
will be treated as a taxable organization as of the date of your.
establishment. Please file federal incom: tax returns for all
years in gquestion.

Ce:

Sincerely yours,

e

Chief, Exempt Organizations
Technical 3ranch 5




internal Revenue Service ~ Department of the Treasury

Washingten, DC 20224

Person 1o Contact:
Telephone Number: '

Refer Reply to:

Date: i 27199
DO: Chicago

EIN:

Dear Applicant:

. This is in reply to your application for recognition of

exemption under section 501(c) (9) of the Internal Revenue Code of
1986.

We have reviewed the additional information you submitted in
your letter of NN . vYhile we believe that our
proposed adverse ruling was correct, this letter supersedes our
proposed adverse ruling of IIINGNNEEEGEGEEEEE, 2nd provides
additional reasons why we do not believe that you qualify for
recognition of exemption under section 531 (c) (9) of the Code.

As stated in our proposed adverse determination of NN
, Yyou have not been able to establish that a sufficient
number of your members are employees within the meaning of
section 501(c) (9) of the Code, or have an employment-related
common bond. In that letter we also concluded that you do not.
satisfy the geographic locale requiremen:s set forth in the
regulations and you are not controlled by your members.

The new information you submitted clarifie: certain of the
information previously submitted. In light of thi: elaiifying
information we also reconsidered all the information previously
submitted. Based on this reconsideration we have concluded that
your agreement should not be treated as a collectively bargained
agreement for the purposes of section 50L(c) (9). In addition,
the inclusion of supervisory personnel, owners and other highly -
compensated individuals indicates that these benefits may
constitute disproportionate benefits within the meaning of
section 1.501(c) (9)-4(b) of the Income Tax Regulations.
Providing disproportionate benefits consi:itutes inurement within
the meaning of section 501(c) (9) of the (Zode. We also have
concluded that your menbers do not have an employment related
common bond within the meaning of section 1.501(c) (9)-2(a) of the
regulations.

The information you have submitted indicates that you were
established as a multi-employer welfard henefit trust to provide
‘flexible benefits to the employees of the employers who are
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‘c‘ontributi'ng to the fund ynder what you represent as being a

"eollect ive bargaining agreement." A brochure .you have submitted
indlcates that you were established to enable "small businesses
to provide its employees with flexible benefit programs similar
to those avallable to Fortune 500 Companies and organized labor."

© Your Constitution and Bylaws state that you “exist to serve the.

interests of office, clerical, sales, administrative,
distrilouation, technical and professional employees of small to
redium—s jzed businesses.®

You also state that in addition to providing benefits to

employees who are represented under the collective bargaining
sgroomant with NN SRR, ;.

provide benefits to individuals covered under other bargaining
agreements that permit participation in your program, and any
individual -for whom a participating employer is obligated to make
contributions by reason of some other agreement. The Trust
Agreement specifically states that any "“full time employee of a
participating employer may be included." 1In addition, "employees
under a different collective bargaining agreement may expand
their wmedical care protection through voting for participation in
this program.” It also appears that employees who no longer werk
for an employer covered under the fund can continue to receive
benefits where the board has determined that they continue to he
eligible, provided they pay for such benefits. The Trust
document also emphasizes that "an individual’s right to benefits
from the Trust fund are based solely on the eligibility
requirements of the Trust Agreement and nc preference or bias can
or is prohibited on union membership.® There is no union
nembexrship regquirement in the Trust Agreement. You have also
submitted two letters from the National Labor Relations Board
vhich indicate that you are the certified representative of
certain employers. Neither of these companies appear on the list
of participating employers you have provided us.

You have both associate and regular members. Bassociate
members are those members who would be classified as supervisows

employees under the National Labor Relaticns Act. They do not

have voting rights but are covered under the collective
bargaining agreement to a limited extent and can participate in
the welfare benefit program. Regular members enjoy full rights
under the agreement. '

You do not knowingly permit self-employed individuals tc
participate but you permit supervisors, menagers, stockholders
and owners to participate if they are treated as corporate
emp loyees for other purposes. Although we regquested a complete
census you state that you have "no records regarding service,
salary, ownership interest, or non-jjjilf benefits" regarding
participating employers. We note from the information submi ed
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that’ your menmbership incdudes. the members of a nurses
association, who have their benefits paid directly by their
employers and not by the nurses association, and certain
I =chool bhoard employees, whose participation in the
benefit program came from the inclusion of your benefit program
in the overall benefit program the state mikes available to thegse
employees. The agreement with the nurses association contains
the same clauses as the agreements with most of your other
employer members. However the agreement is with the association
and no documents binding the actual eaployer to the agreement
have been submitted. The agreement for the ‘school
board employees specifically notes that "nothing contained herein
shall impose any representational duty upon Il concerning any

collective bargainini relationshii." In addition a larie iroup
of members of the

IR (nereinafterr referred to as the
Machinists) through their collective bargaining agreement offer
participation in your medical plan in place of the existing plan
sponsored by their employer. The submitted information

establishes that participants in the program come from states as
far apart as * and -

B o o

prototype collective bargaining agreement which each
participating employer signs. The arrangement with the nurses
association is with the nurses association and not with their
employers. The agreement indicates that eiach employer’s
agreement is unique to that employer. However, the only
agreements submitted that differed from the prototype substituted
a different minimum wage. This agreement provides that your
menbers will not partlclpate in any job acf:ion or interruption
and that is recognized as the exclus.ive representative of
the employer’s non-supervisory employees uiiless provided
otherwise under another collective bargaining agreement. You
state that you prov1de your members more than welfare benefits,
Your agreements provide that an employer i not permitted to
discriminate on grounds of race, creed or rreligion. Seniority
rights are recognlzed, as is merit pay. A grievance procedure
has also been established but is limited to matters under thlS
agreement. The agreement with the participating employers is
terminable at will after a year. 1In your letter of

, You state that the association, “satisfies all objective
standards as to the characteristics of a labor union and has been
recognized by the Service as a labor union in its determination
letter of HNNEEEEEEEN.* You discuss the various clauses in
the agreement and describe them as being typical of a collective
bargaining agreement.

In discussing the relationship that exists between your
members who are not under a collective bargyaining agreement and
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‘the trust and those whorare, you emphasize that they have a
common employment-related bond established through participation
in this agreement. You also describe the rrelationship between

the employees of the INNEEG_—__ T
BESUBSBENN . vou 1iken the situation with the SN
M cnployees and the members of :he Machinists union to
a2 building and construction trades group which has handed
together for a single health care fund. On the other hand, you
state that the nurses are employees who have their working
conditions controlled by their Association,

In both the Machinists and NN Board of Education
situations other repreaesentational matters are handled by other
unions. You and the IR arec merely an option for health
coverage. In your NN, 6 lctte:: your representatives
argue that: the inclusion of these groups of employees represents
a common and unobjectionable method of providing affordable
health care coverage. They argue that this allows the
consolidation of pargaining units into a large enough group of
participants to take advantage of economies of scale and to
spread the risl of adverse experience over a large enough number
of covered employees to minimize the chance that a few costly

illnesses among the members of the group will increase premiums
to unaccephtable levels,

The trust has [Jjurnion trustees and |l employer trustees.
You state that under your agreement the union officers will be
appointed by the officers of the association and not elected by

the members until such time as the Associa:ion has J nenbers
or in the year IER. '

The information submitted indicates tliat you have more than
B rerbers from M separate employers. ©Of this number there
arc Ml associate members, and Hll enmployeas of the
school system. Out of the participating employers, Hlll have only
one employee. Of these employers, Jl are clearly .
identifiakle as being employers where the owner is the sole
participant. In other cases where there is more than one
employee, some appear to include only the owner({s) and his or her-
spouse O another fanily member.

You have indicated that the benefits you provide are limited
hose in what you describe as a cafeteria plan. In your Il
» letter you state that your actual benefits are listed
in the MMM Group Health Plan, which only includes an unspecified
amount of life insurance and health coverajye. The amount of life

insurance appears to vary and is establisha2d by the participating
employers.

-
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Section 501 (c) (9) Bf the Code provide:ss for the exemption
from federal income tax of voluntary enployees’ beneficiary
agsociations providing for the payment of lLife, sick, accident,
or other benefits to the members of such association or their .
dependents or designated beneficiaries if no part of the net
earnings of such association inures (other than through such
payments) to the benefit of any private shareholder or
individual.

In T.D. 7750, 1977-2 C.B, 338, the Preramble to the final
regqulations under section 501(c)(9) of the Code states that
"allowing section 501(c)(92) to be used as a tax—-exempt vehicle
for offering insurance products to unrelatzd individuals
scattered throughout the country would unda:rmine those provisions
of the Internal Revenue Code that prescriba the income tax
treatment of insurance companies,®

Section 1.501(c) (9)-1 of the Income Tax Regulations provides
that for an organization to be described in section 501 (c)(9), it
nust be an employees’ association; membersiaip in the association
mst be voluntary; the organization must provide for the payment
of Life, sick, accident, or other benefits to its members; and
there can be no inur -~nt (other than by payment of permitted
venef its) to the ber t of any private shareholder or
individual.

Section 1.501(\, (>; -2(a) of the regulatlons provides that
remhership of any organization described in section 501(c) (9)
mst consist of individuals who become entitled to participate by
reason of thelr being employees and whose =2ligibility for
nembership is defined by reference to objective standards that
constitute an employment-related common bond among such
individuals. Typically, those eligible for membership are
defined by reference to a common employer, coverage under one or
nore collective bargaining agreements or employees of one or mowe
enployers engaged in the same line of business in the same
geographic locale., For example, membership im an asseoelation
might be open to all employees of a particular employer, or to
employees in specified job classifications for certain employers
at specified locations and who are entitled to benefitg by reason
of one or more collective bargaining agreements. In addition,
employees of one or more employers engaged in the same line of
husiness in the same geographic locale will he considered to
share an employment related bond for purposes of an organization
throuagh which their employers provide benefits. Wrether a group
of individuals is defined by reference to a permissible standard
or standards is a question to be determined with regard to all
the facts and circumstances in the case. An association will be
considered to be composed of employees if 90 percent of the total
membership of the association on one day of each quarter of the
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association’s takable'j‘(ear consists of employees. Whether a
group of individuals is defined by reference to a permissible
standard or standards is a guestion to be determined with regard
to all the facts and circumstances in the case.

Section 1.501(c)(9)-2(a) (2) (i) of the requlations provides,
in part, that eligibility for benefits may be restricted by
chjective conditions relating to the type or amount of benefits
offered. However, any such restriction may not have the effect
of 1Limiting benefits to officers, shareho.ders, or highly
compensated employees or of entitling then to benefits that are
disproportionate in relation to benefits {:0 which other members
of the association are entitled.

Section 1.501(c) (9)-2(b) of the regulations provides that
whether an individual is an employee is determined by reference
to the legal and bona fide relationship o employer and employee.
The term includes an individual who is considered an employee for
employment tax purposes and the Labor Management Relations Act of
1847 .

Sectiocn 1.501(c) (9)~-3(£f) of the regulations provides that
the term "other benefits" does not include any benefit that is
similar to a pension or annuity payable ai: the time of mandatory
or voluntary retirement. For the purposes of section 501(c) (9) a
benefit will be considered similar to tha!: provided under a
pension, annuity, stock bonus or profit sharing-plan if it
provides for deferred compensation fhat hecomes payable by reason
of the passage of time rather than as tne result of an
wmanticipated event.

Section 1.501(c) (2)-4(a) of the regu.ations provides that no
part of the net earnings of an employees’ association may inure
to the benefit of any private shareholder or individual other
than through the payment of permissible benefits. Whether it
prohikited inurement has occurred is a gquestion to be determined
with 1regard to all the facts and circumstances.

‘Section 1.501(c) (9)—-4(b) of the regulations provides that
paymemnt to any member of disproportionate benefits, where such
payment is not pursuant to objective and nondiscriminatory
standards, will constitute prohibited inurement.

Section 7701(a) (46) of the Code provides that an agreement
shall not be treated as a collective bargaining agreement unless
it is a bona fide agreement between bona Eide employee
representatives and one or more employers.

Section 301.7701-17T Q & A 2(c) of tae Procedure and
Administrative Regulations provides that 2ven if a finding is
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made by the Secretary of Labor that the union has been recognized
as exempt and,the S50percent limitations of the regulations are
satisfied (not applicable to our inguiry), the Internal Revenue
Sexrvice has the authority to determine whether there is a
collective bargaining agreement under the Code.

In National Association of Postal Surervisors v. U.S., 66
AFTR 2d 90-5393 (Cl1l. ct., 1990), the court held that a tax—exewnpt

labor organization engaged in unrelated trade or business when it
provided insurance to nonpostal members ir return for annual
dues. In this case associate members only received the right to
enxoll in the health plans provided by the labor organization.

In American Postal Workers v. U.S., €7 AFTR 24 91-571, 925
F. 24 480 (7th Cir., 1991) the Court held that the provision of
health insurance to non-postal associate nembers was not
substantially related to exempt purposes cf the postal employees.
Further, substantial profits from dues and fees indicated that
the union was engaged in the trade or business of providing
health insurance,

The submitted information establishes that membership in the
association covers numerous employers in different occupations
located in different states. Membership includes Il employees
of I, hose participation is
limited to having your benefit program included in the package of
welfare plans or benefits in which they can elect to participate;
and members of a nurses association, whose participation is by
reason of an agreement between you and their association and paid
for by the direct employer. Furthermore, you state that you have
Hl associate employees who are defined as supervisory employees,
but who alseo appear to include sole propriestors. In addition,
you state that participation in your program is open to anyone
covered by another collective bargaining agreement who wants to
participate in your benefit program. -

In order to qualify as a voluntary employees’ bencficiary

association described in section 501{c) (9) of the Code there must .

be an association of employees with an employment-related common
bond. :

Even if we could conclude that your membership is composed
of individuals at least 50% of whom are employees for the
purposes of section 501(c) {(9) of the Code, we are unable to
conclude that your members have an employmant-related common
bond.

Whether a group of individuals satisfies the affiliation or
employment~related common bond requirement:s of section
1.501 (c)(9)~2(a) of the regulations is determined with regard to
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all the surrounding facts and circumstances in the case. Factors
such as Yeference to a common amployer, coverage under one or
more collective bargaining agreements, or employees of one or
more employers engaged in the same line of business in the same
geographical locale are each grounds for finding that an
employment-related common bond exists. However, the Service has
the responsibility for tax purposes to make an independent
determination as to whether participation under a collectively
bargained agreement is sufficient to satisfy the employment-
related common bond requirements. See section 301.7701-17T Q&A
2(c) of the regulations and National Assogi: £
Supervigors v. U.S.,, supra and American Postal Workers v, U.S.,
supra.

The submitted information establishes that your membership
is comprised o e ﬂ school board, members
of union, the members of a nurses
assoclation, and the owners and or employees of numerous small
employers located in several states stretching from I to

.
In the case of the I school board emiloiﬁes, and

the participating members of Machinists Union, does not
represent the individuals in collective bargaining matters;
merely provides the opportunity for employees and employers
to purchase insurance from you. Furthermore, the above described
members appear to have no ties to the other members of the
bargaining units you represent other than the desire to purchase
medical insurance at a group rate. These 2mployees do not have a
common employer nor are they in the same line of business located
in the same geographic locale. :

We recognize that a common benefit package is often made
available to the members of several different unions working in
the same plant, or job site, or in an indusitry characterized by
fragmentation of job classifications and short-term employment,
such as the building and construction trades. However, you have
not provided any information to establish that unique problems or
characteristics are present in this case that would tend to show
a commonality of interest among your members other than a desire
to purchase benefits from you.

We also believe that you do not have an employment-related
common bond by virtue of membership in a common union. In
addition to the inclusion of union members represented by other
bargaining units, we do not believe that sole proprietors and
supervisory employees can be classified as "union members" for
purposes of establishing an employment-related common bond. See

National Association of Postal Supervisors . U.S., supra and
American Postal Workers v. U.S., supra.

e
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Finally, we do not belisve that your employee members shar.
an employment-related common bond through ohe or moru collective
bargaining agreements, While some of the individuals
participating in your program work for employers who are
signatories of a "collective bargaining ngreement®, this
atireement appears designed to have minimal, if any, iwmpact on the
rights of tho employer. It is terminable after one year at the
will of the omployer. 1In the case of a sole proprietor or where
the owner of a company or members of his or her family are the
sole participants in the “agreement®, characterization of the
arrahgemant as "collective1¥ bargained" appears inappropriate.
We do not believe a collective bargaining agreement exists where
the owner and the sole employee with whom the owner bargains are
the gsame individual. Although you characterize the provisions of
your agreement ag being typical of a collectively bargained
agreement, in reality the employers have given up few rights.

_You also indicate that participatior in the union is not
required and basically anyone can join the union.

Therefore, we have concluded that your members participation
in your program under the "collective bargaining agreement® is
not sufficient to establish an employment related common bond for
purposes of gsection 1.501(c) (9)-2(a)(l) of the regulations. You
have not submitted satisfactory evidence to establish that the
bensefits you provide are negotiated in good faith. Accordingly,
we are unable to conclude that your program is entitled to the
treatment accorded bhona fide programs ne?ctiated through the
collective bargaining process. See section 7701(a) (46) of the
Code and section 301.7701-17T, Q&A 2(c) of the regulations.

The submitted information also establishes that several of
your participating employers only provide benefits to a few
individuals and that these individuals appear to be the owner(s)
of the company or the owner and members of his or her family.
This constitutes no more than a self-selection of benefits by
that employee. Furthermore, this arrangenent permits the
participating employer to purchase disproportionate benefits when
compared with the amount of benefits other employers might be
entitled to obtain. Section 1.501(c)(9)~4(b) of the regulations
provides that the payment of disproportionate benefits is
prohibited inurement for the purposes of section 501(c)(9) of the
Code. Therefore, you cannot gualify for recognition of exemption
under section 501(c) (9).

Accordingly, Wwe have concluded that you have not established
that you qualify for recognition of exempi:ion from federal income
tax under section 501(c) (9) of the Code. Therefore, you are
required to file federal income tax returns.
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Although we have used the term "cafetoria plan® in this
lotter, the use of that term should not be interpreted either
directly or indirectly as a ruling that ycur plan satisfies thoe
guguiremonta off section 125 and other related sections of the

0aAn . * '

You have the right to protest this ruling if you believe it
is incorrect. Tu prutest, you should submit a statement of your
viows, with a full explanation of your reasoning. This
statoment, signed by ohe of your principal officers, must bhe
submitted within 30 days from the date of this letter. You also
have a right to a conference in this office after your statoment
is submittod, You must request the confersnce, if you want one,

. whon you flle your protest statement, If you are to be

ce ’

represented by someone who ls not one of ysur principal officers,
that person will need to flle a proper powar of attorney and
othorwise qualify under our Conference and Practices Procedures.

In responding, you need not resubmit any arguments that you have
already made in your protest of *h,

if we do not hear from you within 30 days, this ruling will
becone final and a copy of it will be forwarded to your key
District Director. Thereafter, any questisns about your federal

income tax status of the filing of tax returns should be
addressed to that office.

When subnitting additional lettecrs with respect to this
case to the Internal Revenue Service, you will expedite their
receipt by placing the following symbols oa the envelope:
CP:E:E0:T:5, Room 6236, These symbols do not refer to your case
but rather to its location.

Sincerely yours,
. (signea) N I

Chief, Exemp(. Organizations
Technical Branch 5




